Catalyzing Evidence-Based and Participatory Policy Development and Implementation

Draft Seed and Plant Varieties Regulations
Amendments Review Roundtable

Draft Report
Private Sector Roundtable Meeting
14th JANUARY 2014
Combined with comments from private sector convenings on
30th October and 27th November 2013.

Convenings facilitated by Agri Experience and East Africa Market Development Associates
in partnership with Kenya Markets Trust and the Seed Trade Association of Kenya (STAK)

Page 1 of 21

Introduction
This was the third of the round table meetings facilitated by Agri-Experience bringing together seed companies
involved in crop seed production together with public institutions to deliberate and obtain stakeholder input on
pertinent areas of interest or concern in the draft regulations that are currently under review following amendment
to the Seed & Plants Varieties Act Chapter 326 Laws of Kenya.
The following report captures the output of the meeting with comments from both private and public sector
stakeholders in the context of how to place the proposed regulations in the context of the Seed Policy framework
and alignment with competitive seed sector development.
Relevant policy and regulation documents referenced during the discussion include: The Seeds and Plant Variety
Act (Cap 326), Commencement in 1975; The Seeds and Plants Varieties (Amendment) Act, 2012 (Gazetted 4th
January 2013); The Crops Act, 2013 (Gazetted 25th January 2013); The Agriculture, Fisheries and Food Authority Act,
2013 (Gazetted 25th January, 2013); The Kenya Agricultural and Livestock Research Act, 2013 (Gazetted 25th January
2013).
The Seeds and Plant Varieties Act Draft Regulations, as of 1 August 2013: includes the Seeds Regulations, National
Performance Trials Regulations and the Plant Breeders Rights Regulations.
The following notes capture the crop seed industry stakeholders’ input into the proposed draft Seeds and Plant
Varieties Act Draft Regulations. It is important to state that the goal of industry’s input is to move towards a higher
performing, more cost effective, and more innovative seed sector for Kenya, as well as to reduce government
expenditure on activities such as quality control that should be standard industry practices. We are confident that
with joint dialogue and a shared vision we can accomplish this. During the deliberations, no issues arose around
Plant Breeder Rights.
This draft report is organized as follows:
I.
Overall comments on Seed Regulations
II.
Specific Notes on Seed Regulations
III.
Overall comments on NPT Regulations
IV.
Specific Notes on NPT Regulations
V.
List of Participants
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I.

Overall comments on Seed Regulation

Crop seed sector participants believe that improving the state of the industry is one of the most important and exciting economic
opportunities available to Kenya today. As a critical, proven way to increase agricultural productivity at relatively low cost, high quality seed
of improved varieties can help to lower money spent on food imports, raise domestic economic activity levels and taxes, and improve the
food security and economic opportunities of tens of millions of Kenyans. However, sector participants believe that changes in policy will be
necessary to realize these important benefits. Participants strongly advocate for effective and open private sector and government
partnership to accomplish shared goals.
While the purpose of the convenings was to discuss feedback on the draft regulations, a number of high level policy issues emerged during
the discussions, and these issues are outlined below. The following section focuses more specifically on feedback on the regulations.
It is important to note that Kenya’s crop seed sector is made up of both public sector and private sector crop seed companies. The 12 public
sector suppliers include Kenya Seed Company, KARI Seed Unit, Uniseed (University of Nairobi seed company), ADC and at least 8 other
parastatals. The private sector suppliers include approximately 18 established and emerging companies, both domestic and foreignheadquartered, plus an additional 7 recent entrants for Irish potato. As can be expected, these different classes of participants often have
inconsistent views on regulatory reform. It should be noted that the vast majority of the feedback contained in this report derives from the
private sector companies, who were most active in the discussions and revisions of comments.
Participants strongly desire to see a crop seed industry in Kenya that is characterized by high quality seed, reliable supply to farmers,
innovation, and high levels of industry efficiency which will allow seed to be availed to farmers at the most affordable prices possible. Not
surprisingly, most companies are very passionate about this vision, but private sector companies are frustrated by industry and policy
frameworks that they feel are not conducive to building and supporting a strong and innovative industry.
The overall concerns of the private sector relate to:
1) Kenya’s approach to variety release, particularly with respect to NPTs;
2) seed testing requirements which are viewed as more costly and burdensome than necessary;
3) private and public sector competition and the lack of a level playing field between private and public sector participants;
4) low levels of enforcement against fake seed;
5) overly burdensome regulatory and labeling requirements; and
6) low penalties and fines for substandard quality seed and malpractice that do not serve as deterrents to companies that do not to
follow the rules
Sector participants are strong advocates for the role of KEPHIS in ensuring a high performance industry, but advocate for approaches other
than the current regulatory approach – approaches such as those successfully followed in many other parts of the world. The preferred
approaches are based more on fines and penalties for not following the rules than on a preventative approach, trying to test and certify seed
quality at every step of the process, for dozens of crops at hundreds and perhaps thousands of contract grower and processing locations. This
latter approach results in materially raising the cost of seed, reducing the timely availability of seed, and deterring company growth and
reinvestment in improving quality.
Sector participants fully acknowledge that they will need to significantly improve their own levels of self-regulation if these approaches are to
be successfully adopted. Use of truthful labeling and higher self-regulation should be considered, but it is acknowledged that this needs to be
coupled with a clear understanding of offenses and penalties. In addition, the use of ISTA and export standards for domestic supply of seed
should be revisited, particularly in light of the existing low levels of improved seed for crops other than maize.
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II. Specific Notes on Seed Regulations
NOTE 1- SEED REGULATIONS
The Seeds and Plants Varieties (Amendment) Act, 1975 and amended in 2013
S3.—(1) The Minister, after consultation with representatives seeds of such organizations as he deems to have a substantial interest in the matter to be
regulated and of such other interests as appear to him to be concerned, may make regulations for the regulation and control of the production,
processing, testing, certification and marketing of seeds, and without prejudice to the generality of this power, the regulations may, in particular, be
made for any or all of the following purposes—
INDUSTRY COMMENTS
Prescribed Seeds
S3. The seeds of the plant species set out in the First Schedule or any other
that the Cabinet Secretary may prescribe by order in the Gazette from
time to time, shall be the prescribed seed for the purposes of the
Act.(eligible for certification)
Forms in the First Schedule includes:
I.
II.
III.
IV.
V.
VI.
VII.
VIII.
IX.

Application for a grant of plant breeder's rights
Certificate of grant of plant breeder's rights
Application for compulsory license
Application for a protective direction
Certificate of grant of protective direction
Application for surrender of grant of plant breeders’ rights
Application for opportunity to make representations
Letter of assignment/transfer of rights by breeder
Letter of assignment from a breeder who is an employee of an
organization
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Seed Regulation 3 The list of seed to be certified is contentious. Global
best practices do not necessarily recommend certifying all of these
varieties of seed. This would put a strain on government resources,
and its limited capacity to undertake this effectively is a concern
particularly with the extensive numbers of out-growers involved in seed
production.
This issue is part of the larger issue of seed certification in general, as
many evolved and more progressive countries have put in place
measures that aggressively promote self-regulation, which ultimately
can be more effective and far less costly than government
certification, in addition to having the added advantage of lowering
the cost of seed and improving seed availability to farmers. More
discussion is needed on this issue, but industry hopes that joint dialogue
can begin to develop a path forward.
Industry recognizes that this issue cannot be resolved in time for
inclusion in current regulations, but advocates for as much flexibility as
possible in the current regulations so that future changes can be made
without onerous procedures. For example, current regulations can
possibly be drafted to give the regulatory authorities the ability to
relieve high performing and high integrity seed companies of specific
regulatory steps, as long as overall seed quality and integrity is
maintained and can be measured when brought to the market.

NOTE 2- SEED REGULATIONS
The Seeds and Plants Varieties (Amendment) Act, 1975 and amended in 2013
Same as previous section in Note I.
Seed regulation committee -

INDUSTRY COMMENTS

S5. (1) There shall be a committee to be known as the Seeds Regulation
Committee, which shall consist of-

Seed Regulation 5 - Need for more direct involvement of private seed
companies in the committee as permanent members. It was
suggested that articles 5 (h)and (i) be added:

a) the Agriculture Secretary, who shall be the chairman;
b) the Director General, Kenya Agricultural and Livestock
organization;
c) the Director, Kenya Plant Health Inspectorate Service, who shall be
the Secretary;
d) the Chief Executive officer of the Seed Trade Association of Kenya
(STAK)
e) the Chief Executive Officer of Kenya National Federation of
Agricultural Producers (KENFAP)
f) chairman of the Plant Breeders Association of Kenya (PBAK)
g) one representative of an academic institution of higher learning
offering training in seed science and seed technology.
(2) The Committee may co-opt such number of members not exceeding
three to represent such interests as it may from time to time determine.
(3) The functions of the Committee shall be—
a) to advise on matters related to seed policy and Regulations;
b) to modify, vary or alter certification standards;
c) to make recommendations to the service for the registration or
deregistration of seed merchants;
d) to moderate cases of appeal by aggrieved persons;
e) to review and recommend appropriate seed certification fees;
and,
f) to recommend guidelines for authorization;
(4) The Committee shall meet at least once in a year, or as need may arise;
(5) the committee shall for the purposes of carrying out its functions form
sub committees the following; (a) the Seed Allocation panel; (b) any other
subcommittee;
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(h.) Three CEOs of private seed companies elected by a caucus of
CEOs of the private seed companies currently operating in Kenya.
(i) Any other two members co-opted, which the committee may
decide, at least one of which must represent the private sector.
In addition, the industry representatives do not see the need for a
university scientist to be on the committee, unless added under 5 (i).
Seed companies have expressed apprehension as to the role and
operational effectiveness of the Seed Regulations Committee, this
should be justified and the sector reassured that this will not add to
existing layers of bureaucracy.
Seed Regulation 5(5) Reference to the Seed Allocation Panel should
be explored. The constitution, roles and responsibilities of this panel
should be clearly outlined. This is a high priority issue, as the purpose of
this panel is not clear.

NOTE 3- SEED REGULATIONS
The Seeds and Plants Varieties (Amendment) Act, 1975 and amended in 2013
Same as previous section in Note I.
Registration of Seed Merchants

INDUSTRY COMMENTS

6. (1) Every person who by way of trade or business produces, purchases or
otherwise acquires, sells, exposes, keeps, stores or advertises for sale any
seeds purported to be tested and certified shall apply to the secretary,
Seed Regulation Committee for registration as a seed merchant.

Seed Regulation 6(3)(a) This needs to be reviewed, particularly the
provision that 75% of a company’s business needs to be related to
seed. This would rule out a lot of current seed merchants for example
agrovets and agro-dealers.

(2) Every application under paragraph (1) shall be in Form SR 1 in the Sixth
Schedule and shall be accompanied by the appropriate fee prescribed in
the Fifth Schedule.

Seed is not always 75% of a seed merchant’s or producer’s business. It
is to be borne in mind that seeds are seasonal. Regulations should
distinguish between seed producers, seed merchants, and seed
stockists.

(3) The Director shall approve for registration, applicants who meet the
following conditions: a) seventy five per cent of their business is either in
processing, production or marketing; b) they have adequate trained and
competent personnel knowledgeable in seed related matters and
conversant with Kenya’s seed industry; c) they have an established
distribution system;
(4) Candidates whose applications are approved under paragraph (3)
shall be entered into the register of seed merchants to be kept by the
Director and shall be issued with a certificate of registration in Form SR 2 in
the Sixth Schedule.
(5) The certificate issued under paragraph (4) shall specify such conditions
as may be necessary with respect to the production, processing or
marketing of the seed.
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Overall, industry feels that there is a larger policy issue here that must
enter into future discussions. Rather than trying to proscribe conditions
to registration up front, global best practices lean towards allowing
freer access to the industry, but clearly state the operating rules and
enforce strict sanctions against companies that do not follow the rules
and regulations.

NOTE 4- SEED REGULATIONS
The Seeds and Plants Varieties (Amendment) Act, 1975 and amended in 2013
Same as previous section in Note I.
Registration of Growers

INDUSTRY COMMENTS

S7. (1) Any person, grower, institution or seed merchant wishing to be
considered as a seed grower shall apply in writing to the Service through
their respective seed merchants
(2) Each application shall be accompanied by the appropriate fee
prescribed in the Fifth Schedule and shall be in respect of the growing of
one crop only.
(3) the service shall consider each application under (1) and may reject
such application on grounds that other varieties of the crop or closely
related crops had been grown on the land during the preceding season
(4) Successful applicants shall be eligible for registration as seed growers
on completing Form SR 3 in the Sixth Schedule and payment of the fee
prescribed in the Fifth Schedule.
(5) Upon registration, the Director shall issue the applicant with a
certificate of registration in Form SR 4 in the Sixth Schedule, and by virtue
of such registration, the owner of the registered crop shall be the
registered seed merchant but with respect only to the seed of the
registered crop.
(6) The Director shall keep a record of all registered seed growers.
(7) Every registered seed grower shall plant the appropriate parent seed
for production of his registered seed class and shall keep a record of
such parentage including certificates, labels and invoices as the Director
may direct.
(8) A registered crop shall not exceed the approved hectarage by more
than ten per cent of the total area.
(9) Save where the Director otherwise directs only one or two cultivars of
the same species shall be permitted on any farm or field.
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Seed Regulation 7 In regard to the registration of seed growers, the
implications of this provision should be outlined. Global best practices
do not generally require government registration, but may require
annual lists of out-growers used by industry participants, and enforce
sanctions against industry participants that are not managing their outgrowers properly.
Again, the larger issue of whether in the long term the government
should monitor and regulate all out-grower behavior and practices
including crop rotation on fields or whether seed companies should
face sanctions if not following the rules, is highly pertinent.
Seed Regulation 7(9) should be expunged. Clearly there are big farms
that can grow more than one or two cultivars of the same species. It is
unfair to growers such as large scale commercial farmers and ADC to
restrict them if they have isolation and expertise. As long as rules of
isolation and disease control are followed, no restriction should be
imposed.

NOTE 5- SEED REGULATIONS
The Seeds and Plants Varieties (Amendment) Act, 1975 and amended in 2013
3C. (1) An inspector may— require any person to produce for inspection or for the purpose of obtaining copies thereof or extracts therefrom, any
books, shipping bills, bills of lading, documents containing instructions, or any other document or papers concerning any matter relevant to the
administration of this Act.
SEED REGULATIONS

INDUSTRY COMMENTS

Seed Certification

Seed Regulation 9(6) Delete everything after "..persons" The authority
shall still rest with the Service, but (for example) in instances where
varieties are proprietary, and basic seed may even be imported, the
Service should be able to authorize inspection of basic seed to other
persons.

9. (1) Only varieties officially released by the National Variety Release
Committee established under L. N. 25 of 27 January 2009 or its successor,
shall be eligible for certification.
(2) Seeds shall be certified in four classes as set out in the Third Schedule.
(3) Any seed crop, which contains noxious or invasive weeds, or seedborne diseases that are difficult to eradicate shall not be eligible for
certification.
(4) No seed shall be certified unless it has been produced, inspected,
sampled, tested and it complies with the standards set out in the Fourth
Schedule.
(5) Breeders shall maintain the standards of pre-basic and classes of the
varieties approved for certification under paragraph (1)
(6) the Service may authorize some or all aspects of seed certification to
authorized persons,
provided that authorization granted under (6) shall not cover certification
of basic seed
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In addition, a vast amount of seed offered for sale is imported and
may or may not be certified in the countries of origin. In instances
where it is certified in the countries of origin it is normally under a
"voluntary "or "authorized scheme", where basic seed is NOT isolated.
Again, for the longer term, the entire issue of mandatory certification
must be examined. Many countries with very high performing seed
sectors such as India and the US do not have mandatory certification
regimes. Instead, there are either in-house or third party testing labs
that meet this need, with the seed companies themselves bearing the
cost of doing it poorly. Higher quality companies rise to the top from a
competitive perspective, and grow most quickly.
One private sector participants view is that the section on Seed
Regulation 9(1) should be delete and replaced with " All prescribed
seeds as per the First Schedule are eligible for certification" As long as
seeds are intended or offered for sale, they should be eligible for
certification. This will ensure that the spirit of the Act should be
followed.

NOTE 6 - SEED REGULATIONS
The Seeds and Plants Varieties (Amendment) Act, 1975 and amended in 2013
S3.—(1) The Minister, after consultation with representatives seeds of such organizations as he deems to have a substantial interest in the matter to be
regulated and of such other interests as appear to him to be concerned, may make regulations for the regulation and control of the production,
processing, testing, certification and marketing of seeds, and without prejudice to the generality of this power, the regulations may, in particular, be
made for any or all of the following purposes—
Seed field inspections

INDUSTRY COMMENTS

10. (1) The Registered Seed Merchant or his agent shall, one month after a seed crop
has emerged, apply to the Service for a field inspection by completing Form SR 5 in
the Sixth Schedule and payment of the fee prescribed in the Fifth Schedule.

Please see the final paragraph in the box above.

(2) A seed field inspection for the purposes of certification shall be conducted by
gazetted seed inspectors and shall be confined to registered seed growers’ fields
(3) A seed inspector shall have the power of entry into any field registered for field
inspection or any other field suspected to be producing seed
(4) A seed inspector conducting a field inspection shall not certify any crop if he is
satisfied that it does not meet the standards specified in the Fourth Schedule.
(5) The results of each seed field inspection shall be issued in Form SR 6 in the Sixth
Schedule to the registered seed grower or his agent within 24 hours.
(6) Upon completion of a seed field inspection, any seed crop that meets the
prescribed standards shall be accorded its appropriate class.
(7) Where a registered grower or his agent disagrees with the results of any field
inspection, he may appeal within two days to the Director, for re-inspection.
(8) A re-inspection shall be carried out by a team comprising –
a. one senior seed inspector;
b. one breeder of the specific crop in question
c. a representative of the aggrieved seed grower; and
d. a representative of the seed merchants; and
where upon a re-inspection field is approved, the aggrieved grower shall not
pay re-inspection fee.
(9) In hybrid seed production, no appeal shall be lodged on grounds of selfing save
on technical grounds only.
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Industry’s main concern here is the cost of the regulatory
regime to industry, particularly when inspectors are not
available to check on every potential out-grower and outgrower field.
When inspectors cannot get to the field in time, critical
harvesting and processing time is lost, often imposing very
significant expense burdens on seed companies and thus
raising the cost of seed to the farmers.
Again, there are many high performing seed sectors that
take a different approach to field inspections and achieve
higher quality for farmers buying seed.

NOTE 7- SEED REGULATIONS
The Seeds and Plants Varieties (Amendment) Act, 1975 and amended in 2013
Same as previous section in Note I.
Seed Processing Inspection

INDUSTRY COMMENTS

11. (1) Only registered seed merchants shall process seed.

11(3) and (8) and the related activities should be reexamined in light of whether
or not the Service can handle this work without interrupting the efficient and
cost-effective flow of quality seed to farmers.

(2) Registered Seed Merchants shall be allowed to have for
processing only seed from fields that have been approved, or
seed permitted to be imported into Kenya in bulk.
(3) Every seed merchant shall notify the Director before
processing any seed lots through Form SR 7; and upon such
notification, the Director, or his agent shall issue a work order to
the merchant in Form SR 8 of the Sixth Schedule.
(4) The seed inspector may enter and inspect the premises of
any merchant processing seed.
(5) Seed from crops from different fields of the same origin,
species and varieties which have passed field inspection may
be blended and bulked to constitute one seed lot
(6) Any rejected seed crops and lots shall be disposed of by the
merchant under supervision of the Service.
(7) Any processed seed shall be properly marked and stored
separately in identifiable lots
(8) The merchant shall pay the appropriate lot examination fees
as prescribed in the Fifth Schedule.
(9) Processed seed shall meet Processing Standards provided in
the Fourth Schedule

Industry does not believe that there is need for the Service to do Lot Examination.
The aspects checked are quality issues that are basic and can be determined
from official samples after the activities are completed. If seed does not meet
standards a stop sale order should be issued. Lot examination during processing is
extremely time consuming and rarely done on time, especially when industry is
processing during peak season and speed is of the essence.
Lot examination raises the cost of seed, lowers on-time availability, and does not
achieve higher quality than a rigorous regimen of either company-sponsored or
government-mandated third party official sample testing would achieve.
Sixth Schedule –Processing Inspection Result Form SR8 Lot Examination should be
removed from this form as it can be done from an official sample and usually has
been done by the seed merchant and KEPHIS only confirms
Sixth Schedule – Seed Transport Order Form SR7A This is not necessary especially
after a rigorous inspection process and not practical as the Service does not
have capacity to do it when required to in the various farms. By requiring a work
order before processing, this negates need for transport order.
COB Inspection This is not necessary since the seed merchants have qualified
staff to do this work. In the current system, the seed merchants will usually
supervise the cob selection process and the KEPHIS inspectors will come to
confirm that it has been done. It is an unnecessary job for the service as it is in the
interest of the seed merchant to do proper cob selection.
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NOTE 8a- SEED REGULATIONS
The Seeds and Plants Varieties (Amendment) Act, 1975 and amended in 2013
Refer to Note 8b overleaf
Packaging, labeling & sealing

INDUSTRY COMMENTS

13. (1) Seed lots shall not be labeled or
sealed before the official seed tester has
released test results.

Seed Regulation 13(1) This regulation should be expunged. It is not practical especially where the seeds
are harvested and they should be processed and taken to the market. The Service has no capacity to
do the seed testing on time, and it is unlikely that government can and will invest to develop this
capacity. Moreover, they do not need to as the seed merchants have the capacity to do preliminary
testing that should be the basis for packaging, sealing and labeling for each of their lots.

(2) In case of early movement of seed,
the seed merchant shall:a) prove that the seed lots passed all
other tests; b) provide the purchaser with
a written statement indicating that the
seed lots is being marketed prior to the
release of official seed testing results; c)
upon receipt of an order to stop sale in
Form SR 11in the sixth Schedule, withdraw
all seed lots that have not reached the
prescribed minimum standards of
germination capacity.
(3) Certified seed lots which have met the
prescribed minimum standards shall be
packed in bags or containers, securely
closed, sealed by a seed inspector and
labeled with a certification label whose
serial number shall be recorded.
(4) The certificate label referred to in
paragraph (3) shall specify the seed class;
species and varieties of seed lot number;
date of sealing; weight of the packet,
bag or container or number of seeds or
kernels warning text in cases where the
seed is dressed; and test certificate
number.
(5) The seed merchant shall pay the
appropriate fee for labeling and sealing
prescribed in the Fifth Schedule

It can be replaced with “All seed lots shall be labeled and sealed. All labels shall be serialized. The
seed company must maintain records of lot testing results until the lot is no longer on the market, or four
years, whichever is greater. ” This will enable tracking of the seed lots by the label as well as access to
quality testing results if needed.
Seed Regulation 13(2)(b) this regulation should be expunged. This will create confusion and lower
confidence of the seed buyers in the market as they might misconstrue the meaning.
Seed Regulation 13(4) this regulation should be more flexible. For example, if this information is required it
could appear clearly on the packet of seed where it is more legible and practical and not on the label
which is in the packet most of the time.
In addition, the test certificate number is impractical. The Service has no capacity to handle all the
seed lots on time, and thus it is not practical to have this number on the label as it would slow down the
whole industry to a halt. If the lot number is on the package, an investigation can be mounted if there
are quality issues. The test number is not needed.
Seed Regulation 13(5) This cost is unnecessary, and unnecessarily high due to the bureaucracy involved.
Each seed merchant should label and seal their seed to meet requirements so long as they share the
serial numbers and the design of their labels with the Service. This will enable them to, among other
things
1)
2)

Track the seed lots though the labels
Efficiently respond to various necessary changes to design and security of labels from season to
season and in their various markets.
3) Reduce cost of labeling.
4) Process seed more cost-effectively and on a more timely basis.
At a minimum, the labeling, sealing and resealing fees should only apply for Breeders, Pre Basic and
Basic. This is because the cost of labels are too exorbitant for certified generation C.1, C.2 and
standard, especially for small packs which are preferred by small holder farmers.
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NOTE 8b- SEED REGULATIONS
The Seeds and Plants Varieties (Amendment) Act, 1975 and amended in 2013
S3.—(1) The Minister, after consultation with representatives seeds of such organizations as he deems to have a substantial interest in the matter to be
regulated and of such other interests as appear to him to be concerned, may make regulations for the regulation and control of the production,
processing, testing, certification and marketing of seeds, and without prejudice to the generality of this power, the regulations may, in particular, be
made for any or all of the following purposes— (a) require information to be given in a prescribed manner, which may include the giving of it on any
label, container, or package, as regards seeds which are sold, and may require the seller to deliver a statement, containing prescribed particulars,
to the purchaser within such time as may be limited by the regulations; (b) may require the person taking a sample to give part of it to the owner of
the seeds or to some other person, may prescribe the manner in which the sample is to be divided into parts, and may impose duties in respect of
the making or labelling and the preservation of the parts of the sample; (c) may provide for the identification, by the labelling or marking of their
container, or by some other method, of seeds from which a sample has been taken.
Packaging, labeling & sealing

INDUSTRY COMMENTS

13 (6) No person, other than the ultimate user, shall remove labels,
seals or open mechanically sewn or closed packets of seed.

Seed Regulation 13(7) the weight should not be 2 Kg. It is cumbersome and
practically impossible to label every packet of 2 Kg with a "Kephis label"
particularly for a crop like maize where volumes are incredibly high and
require a high level of automation.

(7) Labeling and sealing shall not be conducted for seed packets of
less than 2 kg in weight or equivalent seed counts provided: a) that
the seed is drawn from sealed containers; b) packets or containers
are sealed or closed; c) the phrase “certified seed” is printed on the
packet or container; d) the lot number, date of sampling, variety
name and species name is printed on the packet or container; a
warning text, in cases where the seed lot is dressed and is printed on
the packet or container; and re-packing shall be done under the
supervision of the seed inspector.

Industry firmly believes that the labels that are currently provided by KEPHIS
are too expensive. At Kshs.15 per label, it constitutes about 6% of the
wholesale cost of a 2Kg packet of maize. Labels cost more than seed
treatment or packaging of the seed. They are also not security seals and
can be easily reused since they are the same year in year out. The Service
should only provide the labels of Breeders, Pre basic and Basic seeds

(8). Where certified seed lots are returned for re-packing the repacking shall be done under the supervision of the seed inspector.
(9) Any merchant who sells seed whose quality has been declared
under these Regulations and whose weight is less than 2 Kilograms
shall label each package of seed being offered for sale and such
label shall state the species, variety, seed lot number, date of sealing,
weight of the package and
(10) Any person who contravenes the provisions of paragraphs (2), (5)
and (8) of this regulation shall be guilty of an offence.
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NOTE 10- SEED REGULATIONS
The Seeds and Plants Varieties (Amendment) Act, 1975 and amended in 2013
N/a
SEED REGULATIONS

INDUSTRY COMMENTS

Seed Sellers

Seed Regulation 16(7) The word “suspected to be”
should be added after the words “seed lots whose
quality is” and before the words “is below the minimum
prescribed standards”.

16. (1) The seed seller appointed by the registered seed merchant shall apply for a seed
seller’s license by completing Form SR 12 in the Sixth Schedule
2) The Director shall, upon receipt of an application under paragraph (1) and on
payment of the fee prescribed in the Fifth Schedule issue a seed seller’s license in Form SR
13 in the Sixth Schedule
(3) There shall be attached to the license issued under this regulation conditions relating
to the maintenance of seed to be exposed for sale, and such license shall be valid for
one calendar year
Provided that the Director may revoke such license where the attached conditions are
breached.
(4) No person shall sell seed unless he holds a valid license issued under this regulation
(5) A seed inspector may enter and inspect any premises where seed is stored for sale
(6) The Director shall maintain a register of all seed sellers licensed under this regulation.
(7) A seed inspector or seed analyst shall conduct regular monitoring of all seed stored for
sale by licensed sellers and shall issue an order to stop sale in respect of seed lots whose
quality is below the minimum prescribed standards.
(8) Where an order to stop sale under paragraph (7) is issued, the merchant shall retrieve
the affected seed lots from all seed sellers and dispose of such seed under the supervision
of the Service
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16 (8) should be revised to say “Where an order to stop
sale under paragraph (7) is issued, the Service shall
investigate the suspicion of poor quality with the seed
merchant and the seed seller. Upon determination of
fault by the Service, whether the fault of the merchant
or the seller, the seed merchant shall retrieve all lots or
shipments of the affected seed from the market and
destroy such seed”

NOTE 11- SEED REGULATIONS
The Seeds and Plants Varieties (Amendment) Act, 1975 and amended in 2013
S3.—(1) The Minister, after consultation with representatives seeds of such organizations as he deems to have a substantial interest in the matter to be
regulated and of such other interests as appear to him to be concerned, may make regulations for the regulation and control of the production,
processing, testing, certification and marketing of seeds, and without prejudice to the generality of this power, the regulations may, in particular, be
made for any or all of the following purposes— (e) for requiring the treatment of seed, by any specified means, for the Control of plant disease and
regulating the importation, quality, testing and sale of any material used in such treatment;
SEED REGULATIONS

INDUSTRY COMMENTS

Seed Importation

Seed Regulation 21(3) The word ”Precontrolled
“should be deleted. It takes about one season to pre
control a crop. The cost of storage and risks
associated with storage of seed would not be
practical if you have to wait for pre controlling of
imported seed before you can sell them.

21. (1) No person shall import seed for sale unless: a) he is a registered seed merchant; b)
such seed complies with the minimum standard set out in the Fourth Schedule, and has been
tested for adaptability in Kenya; c) he has submitted a notice of intention to import such
seed in Form SR 14 in the Sixth Schedule, and has, with the approval of the Director, been
issued with a seed import permit in Form SR 15 in the schedule.
Provision of (1) a and b shall not apply to importation of germplasm and research materials.
(2) The notice under subparagraph 1 (c) shall specify the quantity, the species and the
variety of the intended import.
(3) Any seed imported under these regulations shall not be sold unless its quality has been
examined, tested and precontrolled and the importer has been given a unique seed lot
number for the consignment and in case of early movement Regulation 13 (2) shall apply.
(4) The marketing of imported seed shall be subject to the provisions of regulations 12 and 15
of these Regulations.
(5) (i) All imported seed shall be accompanied by a phytosanitary certificate and an
internationally accepted seed testing certificate and shall meet Kenyan quarantine
requirements as set out in the plant protection Act. (ii) imported seed for Research shall only
be accompanied by a phytosanitary certificate
(6) The Director may regulate the certification of imported seed lots in accordance with the
certification scheme in Kenya, or restrict the importation of any species and cultivar of seeds
(7)In case of unanticipated seed shortages as advised by the Service, the Cabinet Secretary
may make order to regulate export of seeds for food security reasons.
(8)All seeds for export shall meet the minimum standards set out in the Fourth Schedule.
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Seed Regulation 21(7) This is an issue and needs to
be revisited. Questions about who decides, by
when, and how long a ban would last were raised.
In addition, 21.(7 and 8) should be placed in a
section labelled Seed Export, instead of Seed Import.

III. Overall comments on National Performance Trial (NPT) Regulations

Based on discussions at the convenings, there was a general consensus that the purpose, role and effectiveness of NPTs should be revisited by
a joint public/private group. In addition, most seed companies represented requested that the relevant authorities determine, in consultation
with industry players, the specific role of NPTs in terms of commercialization activities, particularly in light of the fact that many countries with
vibrant seed sectors do not utilize the NPT approach, relying instead on market-based choices by farmers. Evidence that NPTs lead to a higher
performing seed sector should be brought to light, if possible, and if the NPT approach is to be followed. Countries that do not employ an NPT
or variety release approach will often look to variety registration approaches as a means of maintaining a list of varieties sold in a country.
As harmonization is based on sharing data about NPTs, it may be most practical to only conduct NPTs for varieties that are intended for export.
It was strongly suggested that if Kenya is going to keep the NPT approach, a group should be convened to revamp it to make it more relevant
and useful from a commercial perspective. Issues with the current NPT approach are viewed as significant, from the selection of checks, to
the selection of locations, to the actual criteria for release. One area of consideration is the hurdle of 10 percent improvement against the
checks. This hurdle serves to overshadow and thus minimize the importance of other variety characteristics such as storability, maturity, usage
for fodder, disease resistance, etc. In addition, a 10% hurdle for yield improvement for a single variety is high. Many highly evolved private
sector companies have been built upon a steady stream of new varieties that outyield existing varieties by less than 5%, and sometimes as little
as 1.5%. However, with constant innovation, these percentages add up over time to highly significant yield increases. US maize yield increases
over time have been accomplished by a steady stream of yield increases in the range of 1.5% per annum.
It was also acknowledged that the NPT approach is costly, and that the funds may be better spent on other government activities related to
the sector.
The overall conclusion is that the need for, and purpose of, NPTs should be clearly defined. If it is determined that the NPT approach will be
maintained, then NPT protocols should be revamped to be more useful.
The next section comments on the current, proposed regulations, which presuppose the continuation of the current NPT approach.

Page 15 of 21

IV. Specific Notes on National Performance Trial Regulations

NOTE 1- NATIONAL PERFORMANCE TRIALS REGULATIONS
The Seeds and Plants Varieties (Amendment) Act, 1975 and amended in 2013
S3.—(1) The Minister, after consultation with representatives of such organizations as he deems to have a substantial interest in the matter to be
regulated and of such other interests as appear to him to be concerned, may make regulations for the regulation and control of the production,
processing, testing, certification and marketing of seeds, and without prejudice to the generality of this power, the regulations may, in particular, be
made for any or all of the following purposes
3. Requirements for Commercialization of Crop Varieties

INDUSTRY COMMENTS

All crop varieties shall undergo performance trials before commercialization in accordance with
these Regulations subject to Regulation 5 and 11.

NPT Regulation 3 – This is sufficiently covered
in section 9 (4) of the Principal Act. The
repetition that is inconsistent creates
ambiguity. The Evaluation of New varieties
and functions can be professionally carried
out by KEPHIS and recommendations
presented to the Cabinet Secretary for
official release.

5. Application for exemption
(1) An application for exemption from performance trials under section 9(3) of the Act shall only be
made on grounds of
(i) food security and national interest;
(ii) the variety has been released in two countries within the regional economic blocks to
which Kenya is a member and has harmonized performance trial regulations.
(2) An application for exemption from performance trials under section 9(3) of the Act shall be made
to the Director in Form NPT 2 set out in the Schedule to these Regulations
(3) An application made under (1)(i) shall be tabled and considered by the NPTC and NVRC for
recommendation and where such recommendation has been made, it shall be forwarded to the
Cabinet Secretary for grant of exemption.
(4) An application made under (1)(ii) shall be tabled before NVRC for release subject to verification
of evidence of release as submitted with Form NPT 2.
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NPT Regulation 5. (1) does not make sense
from a commercial perspective as it
discounts any value recognized by the
farmers that are currently planting the
variety.

NOTE 2- NATIONAL PERFORMANCE TRIALS REGULATIONS
The Seeds and Plants Varieties (Amendment) Act, 1975 and amended in 2013
S3.—(1) The Minister, after consultation with representatives seeds of such organizations as he deems to have a substantial interest in the matter to be
regulated and of such other interests as appear to him to be concerned, may make regulations for the regulation and control of the production,
processing, testing, certification and marketing of seeds, and without prejudice to the generality of this power, the regulations may, in particular, be
made for any or all of the following purposes— (b) for preventing the sale of seeds which are deleterious, or which have not been produced in
specified conditions, or which have not been tested for purity or germination, or which are of a plant variety of which the performance has not been
subjected to trials;
Trials Committee

INDUSTRY COMMENTS

8. Establishment and membership of Trials Committee.
There is established a National Performance Trials Committee which shall consist of(a) the Director who shall be the chair and provide the secretariat;
(b) one representative from the State Department of Agriculture;
(c) the Chief Executive Officer the Seed Trade Association of Kenya;
(d) the Chairman of Plant Breeders Association of Kenya; and
(e) not more than four crop specialists co-opted the committee as and when necessary.

NPT Regulation 8 - There should be an option in the
regulations to allow for co-option of trials on a needs
basis for expert advice to be sought when required. The
issue of NPTs seems to solicit mixed feelings between the
private and public operators. There is therefore need to
justify/clarify the need for NPT and if so found to be
useful; how it should be done – methodology and
approach should be made clear to all stakeholders.

11. Periods of Trials & Testing
(1) All varieties submitted for the performance trials shall undergo testing for at least two
seasons.
(2) Where a plant variety has already been officially released in any country within the
regional economic blocks to which Kenya is a member and has harmonized
performance trial regulations, the variety shall undergo performance trial for at least one
season in similar agro ecological zones: provided that an applicant shall provide the data
leading to release of the plant variety in that other country to the Service
(3) Where a plant variety has already been officially released in at least two countries
within the regional economic blocks to which Kenya is a member and has harmonized
performance trial regulations, the variety shall be exempt from performance trial.
(4) All varieties shall meet other release criteria under these Regulations.
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NPT Regulation 10 – The Trials committee should meet
more regularly – this should be specific, say twice or
three times a year.
NPT Regulation 11 - Stipulating two seasons may be
excessive in some instances, while use of irrigation could
shorten timing as well.

NOTE 3- NATIONAL PERFORMANCE TRIALS REGULATIONS
The Seeds and Plants Varieties (Amendment) Act, 1975 and amended in 2013
S3.—(1) The Minister, after consultation with representatives seeds of such organizations as he deems to have a substantial interest in the matter to be
regulated and of such other interests as appear to him to be concerned, may make regulations for the regulation and control of the production,
processing, testing, certification and marketing of seeds, and without prejudice to the generality of this power, the regulations may, in particular, be
made for any or all of the following purposes…
13. Establishment and membership of Release Committee.
There is established a National Variety Release Committee comprising of the following
members(a) the Agriculture Secretary, State Department of Agriculture who shall be the
Chairperson;
(b) the Director who shall be the secretary;
(c) the Director responsible for matters relating to extension or research liaison in the State
Department of Agriculture;
(d) the Chief Executive Officer, Seed Trade Association of Kenya;
(e) the Chairman of the Plant Breeders Association of Kenya;
(f) one representative of an academic institution of higher learning offering training in
seed science and technology appointed by the Agriculture Secretary;
(g) the Chief Executive Officer, Kenya National Federation of Agricultural producers; and
(h) one representative of the consumer industry appointed by the Agriculture Secretary.
14. Functions of Release Committee
The release Committee shall perform the following functions(a) Consider the report of the Trials Committee and its recommendations;
(b) Consider the Distinctness Uniformity and Stability report.
(c) Approve and release qualifying varieties.
(d) Determine fees for any application under these Regulations.
(e) Moderate on any disputes relating to these Regulations;
(f) Provide advice on policies and procedures on performance trials;
(g) Prepare a list of approved and released plant varieties and forward the same to the
Director for Gazettement and in the case of exemption forward the recommendations to
the Cabinet Secretary;
(h) Determine procedures for withdrawal of released plant varieties; and
(i) Determine the nomenclature to be applied to new varieties.
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INDUSTRY COMMENTS
NPT Regulation 13(d)(e) & (g) - Should be amended to
include “ or a representative of” and NOT limit the field
to CEO or Chairperson

NOTE 4- NATIONAL PERFORMANCE TRIALS REGULATIONS
The Seeds and Plants Varieties (Amendment) Act, 1975 and amended in 2013
S3.—(1) The Minister, after consultation with representatives seeds of such organizations as he deems to have a substantial interest in the matter to be
regulated and of such other interests as appear to him to be concerned, may make regulations for the regulation and control of the production,
processing, testing, certification and marketing of seeds, and without prejudice to the generality of this power, the regulations may, in particular, be
made for any or all of the following purposes—
INDUSTRY COMMENTS
17. Performance Trials Register.
(1) The Service shall compile and maintain a performance trials register in respect of every plant variety for which
either an application has been made or undergone trials and the record shall include the following particulars(a) names of the applicants, dates of applications and particulars of the plant variety for performance trials;
(b) names of the applicants, dates of applications and particulars of plant variety for exemption from performance
trials;
(c) decisions of the Performance Trials and Variety Release Committees on all applications;
(d) directions given by the Cabinet Secretary under Section 9 of the Act;
(e) the date with effect from which an application for a performance trial is deemed to be withdrawn;
(f) performance trials reports; and
(g) the fee paid by the applicant.
21. Appeals.
(1) Any person aggrieved by the decision of the Service or the Trials Committee on any matter relating to these
Regulations, may refer the matter in writing, to the Release Committee for moderation.
(2) A person aggrieved by any decision of the Release Committee under paragraph (1) may appeal to the Seeds
and Plants Tribunal.
22. Offences and penalties
(1) Any person who(a) with intent to defraud, gives false information to the Service;
(b) knowingly produces or displays any document required to be produced or displayed under these Regulations which is false
in any material particular; or
(c) Contravenes any of the provision of these Regulations;
commits an offence.
(2) Any person convicted of an offence under these Regulations for which no specific penalty is provided for in the Act shall be
liable to a fine not exceeding twenty thousand shillings or to imprisonment for a term not exceeding six months or both
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Regulation 22: As with the
comments on the Seeds
Regulations, it is felt that
penalties need to be strong
enough to be deterrents. In
addition, it may make sense
to develop a specific list of
offenses covered, and
indicate who can be held
responsible for specific
offenses, and what the
minimum and maximum
penalty can be.

V. Sector participants, Organizations and Seed companies in representation at one or more convenings:
Public Sector/Government
1.
2.
3.
4.
5.
6.
7.
8.
9.

James M. Onsando - Managing Director, KEPHIS - director@kephis.org
James Kahuro – Manager ARIS – KARI – igkahuro@kari.org
Kenneth Ayuko – Deputy Director: Policy Development Coordination (MOALF) ayukokenneth@gmail.com
Simon Maina - Inspectors –KEPHIS - smaina@kephis.org
William Munyao – Inspector KEPHIS - wmunyao@kephis.org
Raphael Ngigi - KARI HQ & Sec. Plant Breeders’ Ass. - rgngigi@kari.org
Simeon Kibet Kogo - KEPHIS, -skibet@kephis.org
Simon Komen - KEPHIS - skomen@kephis.org
David Ombalo Otieno - Ministry of Agriculture -dombalo@yahoo.com

Private Sector
1. George Njihia - Faida Seeds - george.njihia@faidaseeds.com
2. H. Sudhakar - EA Seed Co. -sudhakar@easeed.com
3. James G. Karanja - Freshco -info@freshcoseeds.co.ke
4. Jesse Onsando - EA Seed Co. - onsando@easeed.com
5. Johnson Thaiya Monsanto - thaiya.johnson@monsanto.com
6. Manish Tyagi - Elgon (K) Ltd - seeds@elgonkenya.com
7. Saleem Esmail - Western Seed Co.- saleeme@gmail.com
8. Samuel Gathama - Pioneer- samuel.kiarie@pioneer.com
9. Shabbir A. Khan - Advanta- shabbir.khan@advantaseeds.com
10. Thomas Opiyo - Gnass - gnass.limited@gmail.com
11. Everlyn Musyoka - Amiran (K) Ltd -everlynm@amirankenya.com
12. Gloria Mutheu Ngila -Drylands Seeds Ltd, - mutheu.ngila@gmail.com
13. Iqditar Ahmad - Advanta Seed - iqtidar.ahmad@advantaseeds.com
14. Janey Leakey –Leldet - leldet@leakeygroups.co.ke
15. Johnson Thaiya - Monsanto - thaiya.johnson@monsanto.com
16. Macleod Nkhoma - Pannar Seed - macleod.nkhoma@pannar.co.ke
17. Samuel Gathama - Pioneer Overseas Corp - samuel.kiarie@pioneer.com
18. Susan Njoroge - Syngenta -susan.njoroge@syngenta.com
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Project Implementing Partner Representatives
1. Evans O. Sikinyi – Seed Trade Association of Kenya (STAK)- esikinyi@stak.or.ke
2. Azariah Soi - Simlaw Seeds/Chairman STAK- soi@simlaw.co.ke
3. Dr. James Nyoro - Office of the Deputy President - jnyoro2000@yahoo.com
4. Edward Mabaya, Cornell University, USA- em37@cornell.edu
5. Lucy Muchoki -CEO Kenya Agribusiness and Agro-industry Alliance (KAAA) - lmuchoki@kaaa.co.ke
6. Andrew Egala – KAAA - aegala@pannac.org
7. Constantine Kandie KAAA - constantinekandie@gmail.com
8. Moses Edwin STAK- mogolla97@gmail.com
9. Nathans Browne – IPREC - browne@iprec.org
10. Allan Onyango, Consultant Lawyer, K&O Advocates, allan.onyango@gmail.com
11. Risper Marangu-Ahanda - K&O Advocates - risper@life.or.ke
12. Fred Ogana – MD, E.A. Market Development Associates – fred@eamarketdevelopment.com
13. Aline O’Connor – MD, Agri-Experience - aline@agri-experience.com
14. Patrick Muigai - E.A. Market Development Associates – pmuigai@eamarketdevelopment.com
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